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THE 

THIRD REPORT 

OF THE 

COMMISSIONERS 

Appointed to inquire into the Duties, Salaries, aud Emoluments, 
of the Officers, Clerks, and Ministers of Justice, in all Temporal 
and Ecclesiastical Courts, in Ireland. 



TO THE KING’S MOST EXCELLENT MAJESTY, 

IN HIS HIGH COURT OF CHANCERY 

H AVING already, in our First Report, submitted to Your Majesty the result the court of 
of our examination of the High Court of Chancery, and selected the Pleas . error. 
Office of the Court of Exchequer, as the subject of our Second ; we proceed in this 
our Third Report, to lay before Your Majesty the state of The Court of Error, 
feeling ourselves called upon to assign to it this early place in oui 1 inquiries, from a 
conviction that the removal of any obstacle to the fair course of appeal from the 
superior Courts of Law is a matter of high importance. 

The Court of Error in Ireland is of recent creation, but bears analogy to the 
Court of Exchequer Chamber in England. The Acts of the 27th and 31st of 
Elizabeth, which enlarged the jurisdiction of the English Court of Exchequer Cham - 
ber, did not extend to the Court of the same denomination then existing in Ireland ; 
and we find that no similar statute was enacted here. The Acts of the Irish Par- 
liament of the 15th Charles I, c. 5, 8th Geo. I. c. 6, and 1st Geo. II, c. 17, gave 
indeed some facilities to the suitors of the Court of Exchequer Chamber in Ireland, 
with a view to prevent the “ great loss and hindrance of justice,” which had been 
found to result from the operation of the law as it previously stood ; it having been 
held, that upon the non-attendance of the Lord Chancellor or Lord Treasurer, the 
writs directed to the Court were discontinued, and a necessity imposed upon the 
suitor of recommencing his proceedings. To obviate this hardship, the above- 
mentioned Acts associated the Chief Justices of the Courts of King’s Bench and 
Common Pleas, as members of the Court of Exchequer Chamber, and empowered 
them, by adjournment of the Court, to continue all writs depending, and finally to 
proceed in the absence of the Lord Chancellor. 

The Court of Exchequer Chamber in Ireland, however, thus constituted, appears 
to have exercised no other jurisdiction than that assigned to it by the English Act 
of the 31 st Edward III, and accordingly to have had cognizance of appeals from 
the Court of Exchequer only down to so late a period as the 40th year of Your 
Majesty’s reign. Writs of Error from the Irish Court of Common Pleas were 
returnable to the Irish Court of King’s Bench, and Writs of Error from the latter 
to the Court of King’s Bench in England; and afterwards, by the 21 st and 22nd 
Geo. Ill, c. 49. to the Irish House of Lords. 

As an improvement of this process of appeal, rendered in some degree necessary 
by the union of Great Britain and Ireland, one general Court was appointed by 
the 40th Geo. Ill, c. 39, for heaving appeals from all the superior Courts 6f Law 
in Ireland. In the preamble of this Act it Was recited, that the existing course of 
487- examining 
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THE COURT OF 
ERROR. 



Appendix, .N® 1. 



.Appendix, N° 2. 



Appendix, N® 4. 
Question 154. 
Ibid. 

^Question 1 16. 



•examining and correcting erroneous judgments given in the superior Courts of Law- 
in this kingdom was inconvenient, and that it would tend to the ease of the suitor, 
and the dispatch of business, if one Court, composed of the twelve judges of the 
land, was created, to which Writs of Error should lie directly from the superior 
Courts of Law, and from whose judgments Writs of Error might be brought before 
the King in Parliament. The process by Writ of Error to the Court of King's 
Bench, and to the then existing Court of Exchequer Chamber, was by this Act 
abolished, and the Court which forms the subject of this Report was created under 
the denomination of the Court of Error, and appointed to be held in the Exchequer 
Chamber. The Act then provides, that for the future Writs of Error should be 
sued forth of the Chancery, commanding that transcripts of the Records of the 
Judgments in the Courts below should be brought before the judges of the Courts 
of King’s Bench and Common Bench, and Barons of the Exchequer, into a cham- 
ber to be appointed by the Chief Governor or Governors of Ireland for that pur- 
pose, and to be called the Exchequer Chamber ; and that the said Judges and 
Barons, or any nine of them, should have power and authority to examine such 
judgments respectively, and to reverse or affirm the same, or to award such judg- 
ment as to law and justice should appertain, and to send writs as the case might 
require to the Courts from which such transcripts should be respectively brought, 
directing such Courts to cause execution to be done, as if the judgment had been 
originally awarded therein ; and further, that the said Judges and Barons should 
in all cases depending award such costs, moderate, reasonable or exemplary, as to 
them should appear just. 

The Act further provides that an appeal from the judgment of the Court thus 
created, should lie by Writ of Error to the High Court of Parliament ; and that 
it should be lawful for Your Majesty to appoint a Clerk to the said Court of Error, 
to continue during pleasure, with a salary not exceeding £. 300 by the year, payable 
out of the Consolidated Fund. 

In pursuance of the last-mentioned provision, Your Majesty was pleased, by 
letters patent, dated the 18th October 1800, and still in force, to appoint James 
Galbraith, esq. (now Sir James Galbraith, hart.) to be Clerk of the Court of Error, 
and to enjoy the said office during pleasure. This clerk is the only officer ot the 
Court of Error recognized by the Act; and the provisions of the 40th Geo. III. 
chap. 39, constitute the sole authority under which it exercises jurisdiction. 

The ordinary proceedings in this Court are as follow : — The suitor obtaining the 
Writ of Error, lodges it in the hands of the clerk, with a transcript of the record 
from the Court below ; a rule is then obtained, on the application of the opposite 
party, that the plaintiff assign errors, or, in default thereof, that the judgment of 
the Court below be affirmed. The plaintiff may in like manner compel the de- 
fendant to plead : copies of the record are then furnished to the Judges, and the 
cause is set down for argument. 

By a general rule of the Court, pronounced shortly after its formation, with a 
view to discourage the bringing of Writs of Error for the purpose of fraudulent 
delays, it was ordered that if the plaintiff should omit to assign errors for two days 
after lodging the writ and record, the Clerk of the Court, if required by the de- 
fendant, should record that the plaintiff had not prosecuted his writ, and thereupon 
the Court should award that the plaintiff had lost his writ, and the record be re- 
mitted. By the same general rule, ten days were allowed for procuring the return 
of the writ, in case of a certiorari granted upon diminution alleged by the plaintiff ; 
and it was ordered . that, in failure of such return (unless good cause were shown for 
enlarging the time) the plaintiff should lose the benefit of his writ. We are in- 
formed by the officer, that under the verbal direction of the Court, the time to be 
allowed to the plaintiff to assign his errors was afterwards extended to four days; 
and. that all the customary rules of the Court of Error are now four-day rules. 

As a protection in limine against unfounded appeals, it was enacted by the Irish 
statute of the 10th Charles I. (Sess. 3d) cap. 8, that execution upon a judgment 
of any of the courts of law should not be stayed by writ of error, unless the plain- 
tiff in eiTor should join with two sufficient securities in recognizance to the opposite 
party, in double the sum adjudged by the former judgment, to prosecute his writ 
of error with effect, and to pay (in the event of that judgment being affirmed) all 
.debts, damages and costs adjudged, or to be adjudged, on the former judgment ; 

.and 
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and all costs and damages to be also awarded for the same delaying of execution. 

There are other statutes of similar import, both of earlier and subsequent dates. The 9 1 ‘“yW - 

principle of this provision seems highly salutary and just, and it appears to us , 7 7 &,80u-.2,c.'ii. 
extremely desirable that it should be strictly enforced. i9&2oGeo. 3,0.38. 

A further protection to the suitor against frivolous and vexatious appeals, was 
provided by the 40th Geo. III. cap. 39, in the discretion given to the Court, of 
awarding costs, exemplary, reasonable, or moderate, as they should see fit. M e 
find from the officer, that he has been directed to consider moderate costs as mean- Appendix, N To 4. 
ing 5 reasonable costs as the taxed costs between the parties, and exemplary costs Question 292. 
as°the costs out of pocket. We learn also, that it has not been the practice of the Ibid . 

Court to include interest in its award, and that exemplary costs have seldom been Question 94. 

adjudged. To us it appears desirable, that the judgment of the Court should not 
be so limited in its operation, or confined as it thus is, even in cases of litigious 
proceedings, for the obvious purpose of delay, to the mere reimbursement of the 
expense imposed on the suitor, who is unjustly aggrieved ; falling very far short of 
producing that effect in other cases, and in no instance operating so as to afford full 
compensation to the injured party, or inflict a penalty on the unfair suitor. We 
should recommend that, for the future, the jurisdiction of the Court of Error, with 
respect to costs, should not be subject to limitation, but that it should possess the 
power either of confirming, altering, or reversing the judgment of the Court below, 
with such addition of pecuniary remuneration as may appear to be consonant to the. 
attainment of substantial justice, not only in relation to law expenditure, but em- 
bracing also the circumstance of delay and unjustifiable litigation. 

A still more important discouragement to unfounded appeals, would arise from 
the adoption of regulations, that should take away from the plaintiff in error all hopes 
of finding, in the proceedings of this Court, the means of delay. Hitherto, where 
causes have proceeded to an hearing, its decision appears to have been usually 
obtained in six, nine, or twelve months. The latter period, however, has been 
sometimes exceeded; and it once happened that a cause depended during three 
years and a half. A great portion of this delay has certainly arisen from causes Lawson r. Mul- 
unconnected with the sittings of the Court ; we conceive, however, that the regula- A ” 5 ^ 
tions which have been adopted respecting them, admit of considerable improvement. Question 91. 
The Court of Error has seldom sat for dispatch of business, except on every Appendix, N° 4. 
Wednesday during Term, commencing its sittings at two o’clock. Thus not more Questions 31 to 35. 
than about twelve fractions of days have been generally appropriated to its business 
in the year; and this disadvantage is attended with the additional inconvenience of Appendix, N° 7. 
interrupting the regular business of the law courts, in a degree very disproportionate o-.^irion n. 
to the time” devoted to the Court of Error. Business of importance has rarely been 
entered into by the Law Courts, on the days when the sitting of the Court of Error 
required their adjournment before the usual hour. A considerable portion of time 
in each term is thus lost, while the expense to the suitors is increased by the attend- 
ances allowed to attornies and officers, and refreshing foes to counsel, which this 
system necessarily multiplies. It appears to us, that a very few days in each year, 
exclusively devoted to busness, will suffice for preventing any unreasonable delay in 
the progress of appeals ; and that they may be so selected as to interfere very little 
with the business of the term. Amongst the regulations proposed at the end of this 
Report, we have ventured to suggest an arrangement for this purpose. 

CLERK OF THE COURT OF ERROR. 

The duties of this officer are to receive the record transmitted with the Writ of 
Error ; to enter the rules and orders made by the Court ; to make out books, or 
copies of the records for the judges ; to attend the Court during its sittings, and 
enter their meetings, proceedings and adjournments ; to give certificates of non- 
compliance with any order of the Court, or other matter; to inrol its judgment, 
and return it to the Court below, with a Writ of Mandamus to proceed thereon ; to 
make transcripts of the record in cases removed by Writ of Error to the House of 
Lords; to file Assignments of Errors, and other pleadings, and to file and furnish 
Copies of Affidavits used in the course of proceedings. The Clerk of the Court ot 
Error being its sole officer, his duties in fact comprehend all ministerial acts con- 
nected with the proceedings of the Court ; in addition to which he exercises the 
jurisdiction of taxing the costs incurred therein. 

437, B Inconsiderable 



Appendix, N° 3. 



Appendix, iX° 4. 
Question 29. 
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Appendix, N°’5&6. 



Appendix, N°7. 
Question 12, 



Appendix, N® 4. 
Questions 

120 & 121a 



Appendix, N° 4. 
Question 152. 



40 Geo. 3 ;t. 39. 



Appendix, N° 8. 
Question 3. 

Ibid. 

Question 19.' 



Appendix, N®4< 
Question 63. 
Appendix, N® 1. 
Appendix, N® 3. 
Appendix, N® 4. 

Question 56. 
Appendix, X 0 4. 
Questions 
5 ,^ 9 , 81. 
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Inconsiderable as the business of a Court must be in which the number of causes 
has rarely exceeded four in a year, the duties of the clerk have nevertheless been in 
. part committed to a deputy, nominated by the officer without any sufficient autho- 
rity, and stiling himself, “ Deputy Clerk of the Errors in the Court of Exchequer 
Chamber;” thus appearing to consider himself permanently appointed. The indul- 
gence of acting by deputy has been occasionally granted to the officer by the Lord 
Chief Justice, when it was represented that from illness or any other cause, it was 
inconvenient to the Clerk of the Errors to attend in person ; but we learn from his 
Lordship that no permanent deputy has, to his belief, been admitted. 

The inconsiderable extent of the officer's duties, and the tendency of assumed 
authority to increase official charges against the suitor, appear to us sufficient reasons 
for recommending that no such indulgence should, for the future, be admitted, 
except under the special permission of the Chief Justice; and that a personal 
attendance of the Clerk of the Court of Errors in a public office, sufficient for the 
preservation of records, and the transaction of the various acts of official business 
which we have before enumerated, should be required. Hitherto there has been no 
attendance in office, nor has any particular place been appropriated for that purpose : 
The officer states it to have been his practice to receive all suitors, and other parties 
seeking him upon the business of the Court, at his own house, where he has kept the 
rule book of the Court, the records, and all official documents connected with its 
proceedings. 

The performance of official acts, binding on the parties, and affecting the progress 
and issue of judicial proceedings, at the private convenience or discretion of the 
officer, is, we think, highly objectionable. Of this description are all those rules, 
which, though they constitute effective steps in every cause, have been considered 
mere rules of course, and have been granted by the officer, on the application of 
parties, at his own private residence. To the omission of official attendance, and 
the consequent irregular transaction of business, we attribute the negligence ob- 
servable in the method of keeping the rule book ; which is of the more importance, 
as no other book is kept by the officer. A comparison of this book with other 
documents, showing the number of rules and other acts, for which the officer 
appears to have received fees, reduces us to the alternative of supposing, either that 
the rule book is incomplete, or that the officer has made or allowed in taxation 
various over-charges for rules of different descriptions not really granted. The in- 
convenience that must frequently result to the suitor from the officer not feeling 
himself under any obligation to be accessible at fixed periods, the irregularity of 
such a want of system, and its inconsistency with the formality and publicity that 
should attend all law proceedings of such a nature, cannot require illustration. 

The remuneration granted by the Act which created this office is, it will be 
recollected, a salary not exceeding £. 300 a year, charged on the consolidated fund ; 
and, considering the very limited duties attached to it, we are of opinion that the 
Act provided an ample compensation for their performance. In appointing the 
salary, the Act in no way recognizes or adverts to any fee whatsoever as the right 
of the officer ; and when we consider that the officer of the Court of Exchequer 
Chamber, which was discontinued, had no salary, and that his emoluments did not 
amount to one half of the salary provided for the new officer, we can hardly bring 
ourselves to suppose that it was the intention of the legislature that the clerk of the 
nevy Court should have fees also ; we find however, that in fact, he has felt himself 
at liberty to demand fees, which, whether we consider their amount, or their dispro- 
portion to the real services of the officer, are without parallel amongst the abuses 
which have hitherto come under our investigation. 

1 he right the clerk assumes of demanding fees, he considers as founded on the 
words of his patent, which, in the customary form, confers upon him the newly 
created office, with all fees, profits, and perquisites thereto belonging. The rates 
of those fees he professes (but incorrectly) to have taken from the old practice in 
the Exchequer Chamber, and the mode of their application, as it respects office 
copies, by much the most important subject of consideration, is derived from his 
construction of a clause in a Stamp Act of the 43d of Your Majesty. 

fhe annexed table exhibits, 1 st. the fees appearing in the printed list of 1 733, 
as claimed by the clerk in the Court of Exchequer Chamber ; 2dly, the fees claimed 
by the clerk ot the Court of Error, in a return made in the year 1S10 to the com- 
missioners of Public Records ; and, 3dly, those claimed in his return to us. 
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SERVICES ( 

ON ACCOUNT OF WHICH 
FEES CLAIMED. 


FEES claimed 

-ourt of Exchequer 
Chamber, 
for the 

Clerk of Errors 
in that Court, 

Book of 173S. 


FEES claimed 
by the 

Clerk of the Court 
of Error, 

in a Return to the 
Commissioners 
of Records, 
in 1810. 


FEES claimed 
by the 

Clerk of Eriors, 
in his 

Return to this Board. 




£. s. d. 


£. s. d. 


£. s. d. 


Appearance and Fee ----- 


036 


- - No claim - 


- - No claim. 


Scire Facias and Seal ----- 


1 3 0 


- - No claim - 


- - No clahn. 


Copy of Records, per sheet - - - - 


016 


016 


( Officer 1 6 
Clerk 0 a 


Copy of every Pleading on the File 


068 


070 


0 8 5 


Filing every Pleading 


096 


0 8 6 


086 


Making up every Roll ----- 


O 13 4 


0 13 4 


("Officer i 3 4 
f Clerk 3 0 


Every Continuance ----- 


0 3 4 


016 


016 


Adirmetur and Reverstur Judicum - - - 


068 


- - No claim - 


- - No claim. 


Copy of Rules - - 


026 


fRule 046 
\Copy 4 4 


Ent 8 rule 4 6 
Copy 0 3 3 


Taxing Costs ------ 


010 


- - No claim -( 


Foreach"| 
ance'on r 10 ° 


For every Writ of Mandamus, sent back with 
the Record, to the Court from whence it 
came ------* 


- - No claim - 


\ 

050 


Fo . rtax -]io 0 

in S- J 
0 13 6 


For every Search ------ 


- - No claim - 


0 3 4 


- - No claim. 


On lodging every Record and Writ of Error - 


- - No claim - 


- - No claim - 


1 2 9 


For filing every Affidavit, per sheet 


- - No claim - 


- - No claim - 


0 1 6 


For every Certificate of Non-compliance with 
any Order of the Court - - - - 


j - - No claim - 


- - No claim - 


J 026 



These fees, upon the best calculation we have been able to make, appear to us 
to have produced an average annual income of about £. 600, forming, with the fixed 
salary, a total emolument of about £. goo a year. 

When we consider that the officer has charged for his own fees upwards of £.400 Tempest 

upon the occasion of a single writ, it may perhaps be matter of surprise that the f : , 

total of his annual emoluments should not have been greater ; but to the magnitude rus e ”“ nk ur 011 5 
of the charges we attribute, in a great measure, the comparative unproductiveness 
of the office"; being confident that they have often deterred suitors from increasing 
the business of the Court, by the assertion of their rights. 

The emoluments of the officer, under the-head of Fees, arise almost entirely from Appendix, N° 4. 
the charges of is. 8 d. per sheet for copies of the Records, and 16 s. 4 d. per roll Questions 46 & 50. 
upon inrolments and transcripts. Where a cause proceeds to argument, the clerk ibid, 
of the Court has exercised the right of supplying copies of the Record to each of Questions 23 300. 
the twelve Judges, and also to the agents of the parties ; inserting all the pleadings, 
the judgment of the Court below, and a copy of the Writ of Error. It is alleged 
that in the Irish Court of Exchequer Chamber, five such copies were furnished by Ibid, 
the clerk of the Court, three to the Judges who composed it, and two to the Questions 24— 66. 
attomies of the parties. It is under the supposed authority of this precedent, that 
the clerk of the Court of Error claims to furnish, in like manner, fourteen copies in 
each cause, and to receive thereon the fee mentioned in the printed book of 1733, aS 
claimed in the Court of Exchequer Chamber, for “ copy of Records, per sheet is.- 6 d” 
adding, however, to this fee 2 d. per sheet, for a copying clerk : there is, besides, a 
stamp duty of 4 d., thus making the total charge to the suitor per sheet 2 s. 'I he 
printed book does not specify the contents of a sheet, but the adopted sheet contains 
72 words. 

We have seen an instance where this charge upon the . fourteen copies Tempest 
amounted to £.554- 8$. one fourth of which is stated by the officer to have been Trustee6 r 0 ‘fB urUm ’s 
487. disbursed Bank . 
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Etofoff disbursed for stamps, and for the service of copying. Rut from the charge for copy- 

' , . “g a deduction of one fourth is to be made, it being in tact the practice of the officer 

Appendix, N- 4. only to allow the writing clerk ij<£ out of the 2d. persheet for copyim. In this 
Q “““id 4 “Stance, therefore, the sum of f.427. 7s. was paid to the clerk of the Court of 
Question 583. “.rrors * or llls »*" ul “, u preliminary fee to obtain a hearing of the cause I11 

Appendix, K- ,0. !, Appendix will be found a statement of the sums received by the clerk of the 
Errors in the several causes therein enumerated, the particular services for which 
such payments were made, he professes himself unable to distinguish • but it is 
certain, that far the greater portion of them have been made on account ’of charges 
01 the nature above noticed. b 



Appendix, N° 8. 
Questions 4. 10, 11. 



Ibid. 

Questions 6 & 8. 



We have examined the person who was formerly clerk of the errors in the Court 
of Exchequer Chamber, and we find that it Was the invariable custom to furnish 
a copy of the record to each of the three J udges ; but it seems to have been optional 
with the agents to require copies or not ; for, where it was so agreed between them 
one copy was made to answer for both ; the officer was paid onlv for the number 
actually required ; and he states that “ he was obliged to get them done for the 
agents without any allowance for copying beyond his fee, which he believes was 
u. 6 d. per sheet.” 



Appendix, N° 4. 
.Question 76. 

Appendix, N° 7. 
Question 9. 



Appendix, N° 4. 
Question 86. 



Appendix, N° 7. 
Question 2. 



. Under the practice of the Court at present, fourteen copies of the record are 
invariably made out ; and by a rule, which appears to us unjust in its principle and 
too severe to admit of its being continued, the party who has obtained the judgment 
ot the Court below, and who is brought against his will into the Court of Error 
is compelled to contribute, by an actual advance, one half of this expense ; and so 
to co-operate with bis adversary in again contesting a right, which the judgment of 
a court bad decided in his favour; and should he fail from pecuniary inability or 
other cause, to comply with the rule, it inflicts on him a forfeiture of his judgment' 
without a hearing, together with the costs of the subsequent proceedings instituted 
by his wealthier opponent. 

The enormity of the charge for copies, resulting from the officer’s construction of 
his rights, and the oppression of its extensive operation, could not escape unnoticed 
And we learn from the present Lord Chief Justice, that, shortly after the Court of 
Error opened, his Lordship, then a puisne judge of the Court of King’s Bench 
suggested to Lord Kilwarden, who was then Chief Justice, the necessity of correct- 
ing the practice of the Court of Error in this respect. The following order, dated 
the 2d of December 1802, was in consequence pronounced and entered' in the 
rule-book of the court. 



“ By the Court of Exchequer Chamber. 

“ Ordered, the 2d day of December 1 802. 

“ That hereafter, at least four days previous to the argument of all causes in 
“ this Court, a copy of the record, fairly written, in the manner of a brief, on one 
“ side ot each sheet only, or printed in the manner of cases, formerly before the 
“ Lords, as the parties shall think fit, shall be given to each of the Judges, and 
“ th .at one office copy only, with the proper stamps, be deposited with the officer of 
“ thls Co !> rt > t0 be r eady in court at the hearing, and that the copies above directed 
“ to be given to the Judges, need not be stamped, or official copies. 

“ Kilwarden .” 

Appendix, N° 4. This order never was rescinded; but its intended salutary operation was practically 
Questions 20, 21. prevented, by the introduction of a clause in the Stamp Act of the ensuing session 
Section 99. 43d Geo. III. chap. 31, which provided, that every record, or transcript of re- 

“ cords to be brought into the present Court of Exchequer Chamber, should, when 
“ copied for the Judges or others, be copied in like manner as in the former Court 
“ of Exchequer Chamber, and be subject to the duties in Schedule (A) thereunto 
“ annexed for that purpose mentioned.” The words of the Schedule are, “ that upon 
“ any copy of any record to be furnished to the twelve Judges for the hearing of 
“ causes in Error, in the Court of Exchequer Chamber, there should be paid a 
“ duty of 3 d. per sheet.” ^ 

We cannot persuade ourselves that it was within the design or contemplation of 
Parliament, in imposing this tax, to confer indirectly upon the Clerk of the Court 

of 
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Question 2. 



Appendix, N° 4* 
Question 20. 
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of Error a profit so excessively disproportioned to the declared extent and object 
of the clause, as well as to the labour required, and amounting to very nearly seven- 
fold the addition which it produced to the public revenue. The Lord Chiet Justice 
entirely concurs with us in this impression ; his Lordship observing in his evidence, 
that “ he believes the legislature had not a full view of the case, and were not 
“ apprized that while thev were in this instance providing stamp duties, they were in 
« fact providing income for the officer to a much greater amount, by the construc- 
“ tion that clause in the Act might, receive, as well as throwing thereby a great 
“ additional expense on the suitor.” 

Upon this enactment of the Legislature, which attaches no responsibility to the 
officer of the Court of Error, and has no direct reference to any fee or official charge 
whatsoever, but is professedly an ordinary provision for an increase of the public 
revenue to a comparatively inconsiderable amount, the clerk of the Court, not- 
withstanding the general order of the 2d December 1802, re-asserted a legal right 
to furnish fourteen office copies for the use of the judges and the agents of the 
parties ; and however surprising it may appear, this claim was never formally 
questioned by the suitor until some time after the commencement of our inquiries. 

In Trinity Term 1815, in the cause of M'Lernon v. Maxwell, an application was 
made to the Court, that on payment of the fees and duties on a single copy, agree- 
ably to the order of the 2d day of December 1802, the cause might be set down 
for argument ; but the Court, considering the Act of Parliament compulsory, refused 
the motion. ’ On a second application, the suitor prayed that the clerk might 
receive only such fees for making out twelve books for the judges, with the stamp 
duties, as are payable to the proper officers of the Law Courts, on their making out 
books' for law arguments before the judges in those courts ; or that the Court would 
make such other order as it should think proper, for the relief of the parties. After 
hearing counsel, and deliberating upon this application, the judges differed m 
opinion ; but the decision of the majority was, “ That the party complaining ought 
to be left to his action against the officer, if so advised ; and the Court would make 
no rule.” 

On the subject of this decision, the Chief Justice has in his evidence stated as 
follows : “ I think the Act, or the construction that it has received by the officer at Appendix, N° 7. 

“ the time the Act passed, and which has been confirmed by the opinion of the ma- ueb 10n 3 ‘ 

“ joritv of the judges since, has nearly closed the Court to possibly a great majority 

<£ of cases which might otherwise be brought there. That construction was given 

« b v the judges on occasion of a case last year, where the officer claimed about 

“ £■ 400 for° office copies, before he would set down the cause for hearing ; and 

“ where the amount of the matter in contest, on the face of the record, was, as I 

“ believe, less than that sum. One of the parties moved the Court of Error, that 

« t he parties might themselves furnish stamped copies for the judges, under the 

“ rule I have mentioned ; and should not be obliged to take out office copies for 

.< them. Some of the judges, of whom I was one, thought the motion ought to be 

« granted, and that the Stamp Act of 1803, and the rule I have alluded to, might 

“ operate together; with this difference only from the course of proceeding airected 

“ by the rule, that the copies furnished by the parties to the judges should be 

«f stamped, but need not be office copies. But the majority of the judges held, that 

“ those copies furnished to the judges must, under the operation of the Act, be office 

“ copies ; and that at all events it was more proper that the officers claim should 

“ be decided by an action, than on a motion. On this decision being commum- 

« cated to the parties, I believe the officer was paid for stamped office copies for 

“ the judges; for I know the cause was heard. I represented that case to the 

<1 Chancellor, with the view that it should be laid before the Government, that 

« som e remedy might be devised for what appeared to me to be a great evil. In 

the Stamp Act, passed in the last Session, 1816, the clause relied upon by the officer Agndix, H 

has been omitted ; the practice, however, remains unaltered. 

In leavin'* it to the party to proceed by the way of action against the officer, the 
majority of the Judges, we must suppose, conceived they were recommending the 
only mode by which the question as to the officer’s right could receive a legitimate 
decision. It is certainly to be lamented that no more summary mode could have 
been devised, capable of averting the oppression against which the suitor contended. 

The party must have known that the inevitable consequence of his proceeding by 
action would have been to bring the question again before the same tribunal ; and 

487. C Vha> 



Printed! image digitised by the University of Southampton Library Digitisation Unit 



10 (Ireland.)— THIRD REPORT of COMMISSIONERS m DUTIES, 



™ E error T ° F * n ^’ s P ro g ress t0 obtain their decision, he must have actually paid in the 

newly commenced action, for the same number of copies, the relief from which pay- 
^ ^ J ment was the object of both his applications. The proceeding by action no doubt 

possessed the recommendation of affording to the parties an opportunity of a final 
appeal to the House of Lords. But the practical consequence of a Court declining 
to interfere on such summary application, must be, to allow a great license to then- 
officers, for it is in vain to expect that the suitor, already oppressed by litigation, 
will volunteer to ascertain the rights of the public, and enter into new suits with 
the ministers of justice, at the moment that he is endeavouring to obtain it at their 
hands. And accordingly in the case of. which we have been speaking, the plaintiff, 
we understand, declined to bring the action which was suggested ; and came to the 
determination of paying this exorbitant fee to the clerk of the Errors, amounting 
to nearly twice the whole matter in dispute, in the well' founded expectation that 
the same person, in his character of taxing officer, would not refuse to allow him 
the amount against the other party, in the event of his ultimate success. 

In regulating the rates of such fees as we propose to recommend for future esta- 
blishment in the Court of Error, we shall be governed by analogy, and a reference 
to the fees upon similar proceedings in other Courts ; accordingly we propose that 
the fee, on the single attested copy of the Record to be furnished by the officer, be 
the same that we have recommended for the copies of the paper books on demurrers, 
in the Pleas side of the Exchequer ; viz. 6d. for every office sheet of 72 words of 
the attested copy. This regulation would reduce the charge to the suitor, stamp 
duty included, from is. to 10 d. per sheet, on one attested copy. We propose that 
the officer should furnish the other copies at the same rate as would be allowed to 
an attorney, viz. id. per sheet, and that the agents be left at liberty either to take 
out a copy or not as they think fit; the officer only to charge id. per sheet in case 
such copy be demanded; and that four Copies should be saved by the Judges of 
the Court, from whence the appeal is brought ; making use (in all cases where it is 
practicable) of the copies already furnished to them upon argument in their own 
court. 

The following comparison may illustrate the degree of relief which would be thus 
afforded to the suitor. 

In the Cause of Sir Henry Vane Tempest v. the Trustees of Burton’s Bank. 



14 Copies of 396 sheets, each at 2 s. per sheet, cost the parties - 

Under the proposed Regulation : 

1 Copy at 10 d. per sheet, would cost 

8 Copies at 6 d. scilicit, 4<f. for stamp duty, and 2 d. for the officer - 
In all - - - 

Saving to die Parties 





£. s. d. 


- - - ■ 


554 8 — . 


■ £. 16 10 — 




- 79 4 — 1 


95 14 — 




- - - £.\ 


458 14 — 



And a still farther and material saving would be effected by abridging the contents 
of the copy ; for which provision will be found amongst the regulations proposed at 
the end of this Report. 



Appendix, N° 4. 
Question 283. 
Appendix, N° g. 
Questions 3 & 4. 
Ibid. 

Question 12. 



The fee upon inrolments includes an addition of 35. per roll to the fee of 135. 4 d. 
established in the Court of Exchequer Chamber, introduced by the officer as a 
charge for the copying clerk ; but in this, as in the preceding instance, a part of 
the increase is added to the officer’s emolument ; the clerk being really allowed but 
is. of the 35. per roll, charged for him. 

The contents of the roll are stated to be regulated, in each case, by the practice 
of the Court, from which the transcript of the Record is brought. Both the charge 
and the contents of the roll vary in the several Courts ; but although the practice of 
each is severally taken as the rule for the contents of the roll in the Court of Error, 
the rate of charge remains the same ; and thus an apparent, but partial conformity 
with the practice of the other Courts, becomes a cover for excessive demands. 
For instance, in the Court of King’s Bench, the contents of the roll are ten office 
sheets of sixty words ; and the charge per roll is 12#. id. In the Courts of Com- 
mon Pleas and Exchequer, the contents are six sheets of seventy-two words. The 

charge 
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charge in the former Court is 1 25 . 6 d. per roll ; in the latter it is, for the first roll TnE E R R L Q R R T of 

gs. 2d., and for every succeeding roll 7 s. 6 d. In the Court of Error, the charge for v ^ / 

every roll, without reference to its contents, is 165. 4 d., being an excess of charge of 

3 10 d. per roll, as compared with the highest rate in use in any of the other Courts ; 

and of 8 s. 10 d. per roll, when compared with the lowest. It follows that, upon 

inrolments in causes, brought from the Court of Exchequer and Common Pleas, 

the charge of the clerk of the Court of Error rather exceeds the rate of 2 5. 8 \d. 

per office sheet of seventy-two words; and that it is pro rata, very considerably 

more exorbitant even than the demand upon the copies of the Records for the 

J udges. The accumulation of this charge has been further unnecessarily augmented Appendix, N° 4. 

by the practice of remitting to the Court below the Record of the judgment, with 40, 41. 

the mandamus of the Court of Error, or, in other words, of remitting to the Court 

below a copy of the transcript of the Record of its own proceedings, originally 

obtained from it ; whilst the successful party in every cause is again charged with 

the inrolment of the judgment to be added to the Record remaining in the Court of 

Error. This practice is in direct contradiction to that of the Court from which the 

officer professes to have adopted his practice, for in the Court of Exchequer 

Chamber the original transcript in each cause was either remitted to the Court Appendix, N° 8. 

below, or delivered into the House of Lords; and thus the expense of the copy of Questions 14,15,16. 

the transcript upon which the clerk of the Court of Error derives so large a profit 

was saved to the suitor. This expense has again been increased by an allowance of 

55. per roll to the attorney. 

We are of opinion that it should be considered the duty of the officer to inrol 
the judgment in the first instance ; and we think that public convenience, not less 
than economy to the suitor, will be promoted by limiting the contents of the 
transcript remitted to the Court below, to a recital of the mere judgment of the 
Court of Error. The fee which we propose to establish for inrolments in this 
Court will be found the same as we have recommended in the Rolls office in the 
Court of Chancery for inrolling deeds and similar documents ; viz. 1 0 5 ■ per roll of 
ten office sheets. 

The officer in his return of fees claims for every rule entered in the Court book Appendix, N B 3. 

4 s. 6 d., and for every copy of a rule 3 5. 3 d., but in these, as in other instances, 
we have found his actual charges at variance both with his returns and with the 
printed book of 17,33. I' 1 the printed list of the fees, claimed at that time in 

the Court of Exchequer Chamber, there is no claim for the entry of a rule ; but 
the list of 1717 contains a fee of 35. for every rule of Court, and in the list of 
1733 the fee for copies of rules is 25. 6 d. The fee, therefore, of 45. 6 d. for 
every rule entered, is an increase of half, compared with the authority relied upon 
by the officer ; and the fee for copies of rules, upon the same comparison, is also 
evidently increased. This comparison is made with the officer’s return; but we 
have seen 7 5. charged for a rule, and 95. 6 d. for a copy, including the stamp duty, 
which amounted only to 15 . 1 d. The expense of rules has been further and very 
considerably enhanced by a practice, not altogether unsanctioned by analogy to 
other Courts, but extended, in this, much beyond their example. 

It has occurred very rarely that rules have been granted on actual motions in Appendix, N° 4. 
open Court ; yet all rules are entered indiscriminately as if so made ; and we have W73. 

found them, in numerous instances, so charged and allowed against the suitor. It 1 ‘ 19 ° ' 4 ‘ 
has happened thus, that rules of course, granted as the right of the applicant, without 
reference to the Court or to counsel, have been made the subject of charges for 
instructions to counsel to move, fees to counsel for the motion, and attornies at- 
tendances at the motion ; although no instructions were prepared, and no counsel 
employed, or advised with. In this manner the expense of a rule has accumulated 
under the following items, extracted as an example from a Bill of Costs, taxed by 
the Clerk of the Court of Error, to a charge against the suitor of more than six-fold 
the amount of the nominal claim of the officer. 



4 $ 7 ? 



Draft 
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Draft brief for counsel, to move that plaintiff do join in expense 

of books - - - - - * ■ - — 

Fair copy for counsel ------- — 

Fee paid to counsel thereon ------- 1 

Attending counsel thereon - - - - - - — 

Rule and motion, that the plaintiff should in four days join in 
expense of books for the judges ; and that this cause should 
stand listed for argument, or the judgment of the Court of 
King’s Bench to stand affirmed - - - - - - — 

Attorney attending the motion - — 

Paid for the order, stamp and clerk ------ — 

£■ T 



3 

2 

3 

6 





This rule for joining in the expense of books for the judges, which ought only to 
be charged to the party applying for it, is, as we have reason to. believe, frequently 
but unwarrantably, charged alike to both parties. Presuming it to have been so 
charged in this cause, the joint expense to the parties for a service, as trifling as can 
well be imagined, a matter perfectly of course, not occupying more than a few 
moments, and performed by the officer at his private residence, under the officer’s 
taxation, was upon the above calculation £. 6. 2 s. 2 d. W e have no reason to 
believe that the officer receives, in these instances, more than the fees he charges for 
the rule and copy, the charges for counsel’s fees, as well as for the agent’s attendances, 
we understand generally become the profits of the attorney. 

The printed book of 1733 gives a fee of 35. 4 d. for every continuance. The 
claim put forward by the officer for this head of service, both in his return of 1810, 
and that which he made to us, ‘ is less than that authority would warrant ; being stated 
by him at is. 6 d. But in this instance, as in others, his real charges have varied 
materially from his claim. We have seen charges in Bills of Costs of 1 s. 6 d., 4s., 
and 5 s. for continuances. The charge commences from • the date of the joinder in 
error, and is made to each party. The fee, we apprehend, was formerly demanded 
once only in each term ; Dut it is now claimed on each day of the Court’s meeting, 
whether 'for dispatch of business or merely for adjournment ; and equally whether 
there be any progress in the cause or not. And as the charge is against both 
parties, the number of the officer’s fees under this head, is, of course, double the 
number of the meetings of the Court. 

This service further contributes to the profit of the officer by lengthening the 
contents of the transcript, and consequently, increasing his charge for the inrol- 
ment. Thus, in one instance that has come under our observation, it has added 
22 sheets to the transcript inrolled, and thereby increased the officer's charge for 
s inrolment by the sum of about 2/. 4 5. We propose to establish the fee for con- 
tinuances at the rate of 4 d. given in the printed book of 1 733 ; limiting its ap-: 

plication to the continuance of a cause from term to term, and charging it only 
to one party. 

The book of 1733 does not furnish any precedent for the following demands of 
the clerk of the Court of Error ; viz. 



On lodging with the officer every record and writ of error - 

For every writ of mandamus and seal - - . - 

For filing eveiy affidavit, per sheet ------- 

For every certificate of non-compliance with any order of the 
Court, or other matter - 
For every search - 



£. s. d. 
x 2 9 
o 13 6 
0x6 

026 
0 3 4 



On the other hand, certain fees are noticed in that list as attached to services in 
the Court of Exchequer Chamber, which have become obsolete, and are inappli- 
cable to the process in the Court of Error. In the annexed table we have ap- 
propriated to the above several services such fees a6 appear to us admissible, with 
inference to the rates of fees established by the book of 1 733, for similar services 
in other Courts. 



The Statute of 40th Geo. III. has not directed any particular mode for the 
transmission of the Record in cases of appeal to the House of Lords. The mode 

N of 
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of conveying tlie Record and the charge for its delivery have been left to the dis- TK \|^ T c 

eretion of the clerk of the Court. He informs us that although he admits he is ^ v 

responsible for the transmission he has usually been desirous to leave the care of Appendix, , 

transmitting the Record to the parties themselves. In those cases where he has Questions 8 £c yi 
undertaken the transmission, he states that he has been obliged to send a special 
messenger, that he has sometimes employed persons going to England on other 
business, and on other occasions persons have carried them for him gratuitously ; 
that his charge has varied, because there is no fixed fee for the transmission ; that 
where a Record has been conveyed for him gratuitously he has retained the sum he 
received for the transmiss. He has mentioned 30 guineas as the largest sum 
received by him for this service, and he states that it has seldom exceeded 1 o guineas. 

We find however the sum of 45 /. 105. allowed in one instance to the attorney of 
the plaintiff for carrying a Record to Parliament ; and this sum the officer describes 
as a very small allowance. 



Ibid. 

Question 15. 

Question 97. 
Question 16- 
Question 11. 



Ibid. 

Question i.67. 



We are not aware of any reasonable objection to an arrangement for transmit- 
ting these documents, in future, gratuitously, to the proper officer of the House 
of Lords, through the office of the Lord Lieutenant’s secretary, attested by the 
officer of the Court of Error, and signed by the Lord Chief J ustice. 



TAXATION OF COSTS. 

The duty of taxation in this, as in other courts, is committed to its own officer ; Appendix, N* t. 
his eharges for the service appear to have varied from 2 s. to 5 s. and 1 os. and oc- ue8 jyj} 
casionally as high as one guinea, exclusive of three attendances, nominal or real, Q U esUons 54&146. 
which appear to have been generally charged at the rate of 10 s. for each attend- Ibid, 
ance. The usual charges may perhaps be taken at 2/. for each taxation. Me have Questions 144.173, 
seen one instance of 2 1 . 10s. and another of 2 /. 12 s. f)d. In the printed book of *74-2io. 3 3 >« 
1733 , t he f ee claimed by the officer of the Exchequer Chamber is but is. By the Appendix, N° 8. 
evidence of Mr. Halfpenny, he appears to have been in the habit of charging 6 s. Sd. Question 2 1 . 

for each attendance on such taxation. The increase of the taxing fee is the least 
evil that has attended the practice of exempting the claims of the officer from any 
other control than that of his own discretion ; and we find many demands of the 
clerk of the Court of Error, allowed by himself, as taxing officer, to himself as clerk 
of the Court, which we cannot suppose would have been admitted under any other 
mode of revision. All the ascertained instances of such improper charges have been Appendix, N° ip- 
ascribed by the officer to mere error and inadvertence, excuses which we find it Questions ,58. t 66. 
difficult to admit as sufficient, when it is considered that all these charges originated 1/ ^‘ 2 9 | 2 ’ ° 
with the officer himself, and were again brought under his notice, when submitted 
to his correction on taxation. 

We have already enumerated various charges advanced by the officer, for which 
no precedent can be found in the printed list ; but there are others of a very large 
amount of which we have not yet spoken, and which call more seriously for ani- 
madversion. For example, we have discovered instances in which the successiul 
parties in the Court of Error have been charged for transcripts of the records to 
be 'remitted to the court below, although the causes were removed by writ of error 
to the House of Lords ; and consequently no transcript could have been required, 
or was in point of fact made for such party. The officer, in his evidence, was at Appendix, N° 4. 
first inclined to doubt the possibility of such a charge ever having been made; but 
was latterly obliged to acknowledge that it had occurred in repeated instances, 

In the Cause of the Bishop of Kildare against Smith, this demand of the Officer 
consisted of the following items ; viz. 



The Officer, inrolling 27 Rolls - 
Stamps and Parchment - - - - 

Clerk on the Inrolment, at 3 s. per Roll - 



£. s. d. 
18 

16 10 9 
4 ,) “ 



Making a total sum of 



- £. 38 11 9 



In addition to which, on the taxation of the costs, the attorney was allowed a 
fee at the rate of 55. per roll, amounting to £.6. 15 *- as a necessary consequence 
<ji the improper charges of the officer. We should find it difficult to imagine, that 
487. D « charge 
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Questions 18 -2. 
189. 210. 



Ibid. 

Question 340. 



Ibid. 

Question 341. 

Ibid. 



Ibid. 

Questions 299. 
302. 344. 



14 (Ireland.) — THIRD REPORT of COMMISSIONERS on DUTIES, 

a charge comprising considerable stated disbursements, which the officer must have 
been aware he had not defrayed, could have been made through ignorance, even 
in a single instance. But when we recur to the several other cases, in which we 
have ascertained that similar charges were made, without any certainty that the 
practice has not extended further, we cannot but adopt the belief that claims of 
this description have been wilfully made by the officer, and allowed to himself 
upon taxation. We understand from him, however, that he has, since his exa- 
mination before us, repaid, in such instances as he had discovered, the amount so 
procured. 

The officer admits that out of twelve cases of appeal which have occurred from 
this Court to the House of Lords, a similar charge has been made and received in 
five instances. That in one it w as claimed though not paid, and that in two more 
he thinks it probable that it occurred. Of the remainder he has not given us any 
satisfactory information. We beg to refer to his evidence on this subject, from 
questions 1 82 to 256 inclusive. 

Another species of exaction, still more oppressive in its effect, and equally illus- 
trating the improper manner in which the duty of taxation has in this court been 
performed, remains to be noticed. In the cause of Sir Henry Vane Tempest 
against the Trustees of Burton’s Bank, the officer demanded, and was paid for 
fourteen copies of the record as containing each 396 sheets. From an examination 
of the original record we have found that the proper contents of the copies were 
295 sheets and 49 words; and, consequently, that the demand exceeded the con- 
tents by the amount of 1 00 sheets and a fraction, or rather more than £. 1 o upon 
each copy; constituting an unfair charge of above £.140 against the parties upon 
the fourteen copies. If we deduct the stamp duty in the proportion of one-sixth, 
there remains a net over-charge of £.116. 135. 4 d. upon the officer’s and his clerk’s 
fees. In the cause of the Bishop of Kildare against Archdeacon Smyth, a similar 
examination and comparison of the contents of the record with the charge for the 
copies, has afforded a second instance of an excess of the same nature, apparently 
to the extent of 7.5 sheets in each copy, which would be equal to £.105 in the 
expense of the over-charge to the parties ; and to £. 87. 10 s. in the unfair profit 
resulting from it to the officer. In this latter instance the officer has not admitted 
the actual receipt of the entire amount of this over-charge, although we find one 
half of it allowed in the bill of costs against the plaintiff. In his evidence, con- 
nected with other improper charges against the defendant in this cause, he has 
represented that, as a sort of set-off against such improper charge, he charged for 
less than 296 sheets, which he there alleges to be the proper number per copy. 
He admits however that he did receive payment for 36 sheets per copy, more than 
what we have ascertained to be the real contents of the record, and upon this most 
favourable statement the over-charge to the suitor would still amount to £. 50. 8$. 
and the undue profit to himself would be £.42. These are the only instances in 
which we have caused an actual examination of the record ; but we have been 
unable to obtain any assurance from the officer that equal, or greater over-charges 
have not occurred in other instances, or that any accuracy has prevailed in his 
charges for the copies of records for the Judges. On this point we must again refer 
to the evidence of the officer in his answers from 299 to 350 inclusive. We feel 
it right, however, to observe that the contents of these documents were reckoned 
by a copying clerk in the service of the officer, who had a direct interest in making 
an over-charge; and we have the most positive assurances from Sir James Galbraith 
that lie was himself totally unconscious of the numbers of the sheets having been 
untruly stated. 

In the cause of Sir Henry Vane Tempest against the Trustees of Burton’s Bank, 
we have discovered a further improper charge, arising from the documents already 
noticed; for we find the inrolment of the judgment charged against the defendant, 
and consisting of nine rolls, at an expense of £.12. 19s. 6 d., including a charge of 
£.5. 12 s. 6 d. for stamps; whereas the real contents of the inrolment were only six 
rolls and ninety-five words, the proper charge for which, according to the rate 
claimed, would be £.4. 18$., which with the sum actually expended for stamps 
and parchment, being £. 2. Ss. 4 d., would amount to £. 7. 6 s. 4 d.\ so that on inrolling 
the judgment in this cause, the officer had the additional undue profit of £. 5. 135. 2 d. 
The total amount of the officer’s over-charges in this cause, which have come under 
our observation, constitute a sum of £. 122. 1 6 s. 6 d. 

In 
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In submitting the observations contained in our former Reports, upon the present THE e rror T ° F 

svstem of taxation, we scarcely anticipated the existence of instances so strongly ' ' 

illustrating their justice, as we have found in the examination of this Court. And 
we cannot omit this opportunity of repeating to Your Majesty our most earnest 
recommendation, that in all Courts the duty of taxation be taken from such officers as 
have any interest in extending the abuses, which they are at present entrusted to 
correct, and committed to tribunals where not even a suspicion of that nature can 
attach. We, therefore, recommend, that the taxation of costs in the Court of Error, 
be included in the jurisdiction which may be created for the taxation of costs in the 
Courts of Common-law, upon the principle we have submitted in our report upon 
the office of the Clerk of the Pleas in the Court of Exchequer. 

In proposing to establish the fees already enumerated, we have suggested the 
creation of a fund for the remuneration of the officer who shall in future exercise the 
duties of Clerk of the Errors. We are aware that the liberality of the Legislature 
has, by a specific provision for this purpose, rendered them in some degree unne- 
cessary ; but we are also aware of the inexpediency of opening a court of this de- 
scription, to indiscriminate and comparatively gratuitous access ; and are of 
opinion, that from the fund which we have recommended for establishment, an 
adequate compensation for the duties of the officer of the Court may be properly 
derived at the expense of the suitors, without continuing the present charge upon 
the consolidated fund. It has occurred to us, that the duties of the Clerk of the 
Court of Error may be executed, without inconvenience, by the Clerk of the Rules 
of the Court of Kings Bench ; a public officer whose present duties bear consider- 
able analogy to those of the Clerk of the Errors, and who is under the immediate con- 
troul of the Chief Justice of the Court of King’s Bench, who, in this capacity, is the 
presiding member of the Court of Error. The salary now charged on the conso- 
lidated fund might thus be saved to the public ; a measure which we could not 
however recommend, if the duties were to be discharged by an officer who should 
have no other sources of emolument than the fees which we propose to retain. 

It only remains for us to mention a fee of three guineas taken for the crier, court- 
keeper, and tipstaff of the Court of Errors. The Clerk of the Error states, that. Appendix, N* 4. 
with the permission of the Chief Justice, the crier and court-keeper of the Court of Q° estl0n 2 9‘- 
King’s Bench, have officiated in these capacities in the Court of Error ; and we 
understand, that this fee of three guineas is distributed as follows : one guinea to the 
court-keeper, one to the crier, and one to the tipstaffs of the Lord Chief Justice, 
whose duty it is to be in attendance. The amount of the fee in the Court of Ex- 
chequer Chamber under this head was ”, s- 6 d. The officer has stated in his evi- Appendix, N° 4. 
dence, that this charge of three guineas was verbally authorized by the Twelve Q uestl0n 10 3- 
Judges; but we have some reason, from the evidence of the Lord Chief Justice, to 
doubt the accuracy of the officer’s recollection. There is, however, we think, no Appendix, N° 7. 
objection to the future allowance of this charge; for the number of causes brought yuestI0n 13 ’ 
into this Court is so few, that a smaller fee might be inadequate to a moderate pay- 
ment, for the attendance of these persons. We recommend therefore that the 
successful party in every cause, where there is no appeal to Parliament, and the 
party appealing in those cases where the cause is removed, be held chargeable 
with the fee of £. 3. 8 s. 3 d., to be distributed as at present. 

The following are the Regulations which we humbly recommend for adoption in 
the Court of Error. 



REGULATIONS. 

1 . 

That at all times when there shall be any cause or causes listed for hearing, the 
Court shall sit at eleven o’clock on the first W ednesday in every term, except when 
Wednesday shall happen to be the first sitting-day of term, and in that case, upon 
the Wednesday next succeeding ; and also upon the day immediately following 
the last day of term, except when term ends on a Saturday, and in such case, upon 
the following Monday : and that the sittings of the Court out of term shall be con- 
tinued on such days as the Chief Justice shall appoint until all causes in the list 
shall be disposed of. 

487* 2. That 
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ERROR. 

' J That nothing in the preceding Regulation shall be taken to prevent the judges 

meeting as usual upon such days, in their respective Courts, if there be not business 
remaining to be disposed of before the Court of Error. 



That execution of the judgment of the Court below shall not be stayed by 
Writ of Error to this Court, unless the suitor shall lodge the Writ and a transcript 
of the Record from the Court below, within four days after the date of the test of 
the Writ, with the clerk of the Court; and shall therewith also lodge a certificate 
by the proper officer of his having entered into recognizance in the terms of the Act 
of the 10th Car. I. (Sess. 3.) chap. 8. 



4 . 

That the plaintiff in error shall strictly be obliged to assign errors within four 
days after lodging the Writ of Error ; and that in case the clerk shall receive any 
assignment of error after such period, without the special leave of the Court, he 
shall, for such misconduct, forfeit his office. 

5 . 

That the defendant, after joining in error, be entitled to a rule to compel the 
plaintiff to provide eight copies of the Record for the judges in four days, or judg- 
ment to be entered for the defendant. That the copies shall contain only the Record, 
as sent from the Court below, and the subsequent pleadings in the Court of Error ; 
but shall not set out the Writ of Error, or any other matter : that the copies shall 
be furnished and attested by the clerk of the Court, at the rate of charge stated in 
the table annexed to this Report, at the expense of the plaintiff in error in the first 
instance ; but subject to the ultimate award of costs in the cause ; and that the 
original transcript shall be ready in Court, to be produced bv the officer if called 
for. 

6 . 

That the judges of the Court, from whence the Record is sent, shall, in the Court 
of Error, wherever it is practicable, make use of the copies of the Record, which 
they shall have previously used upon the argument in the Court below ; and where 
there shall have been no argument, that the four additional copies shall be furnished 
by the officer in like manner as the others. 

7 - 

That the judgment of the Court of Error shall be considered final, and execu- 
tion shall be directed thereon, upon the application of the successful party, unless 
within eight days after judgment shall have been pronounced, the opposite party 
shall lodge with the officer of this Court a Writ of Error to the House of Lords, 
and that no such writ shall be received by the officer after the expiration of that 
period, without special leave of the Court, on pain of the forfeiture of his office* 
on proof thereof by the party who has obtained the judgment of the Court of Error. 
And that, in default of proceeding on said writ to the House of Lords, the party 
appealing shall pay exemplary costs, and that interest shall be chargeable on the 
amount of the judgment. 

8 . 

That in cases of Writs of Error to the House of Lords, the clerk of the Errors 
shall deposit in the office of the chief secretary to the Lord Lieutenant, the original 
transcript, with the judgment of this Court annexed, signed by himself, and also 
by the Chief Justice of the King's Bench ; and that it be transmitted from thence by 
the post to the proper officer of the House of Lords, and that their Lordships 
should consider the reception of the transcript in this manner, signed as aforesaid, 
a sufficient proof of its authenticity, and that no fees be charged to the suitor for 
this transmission. 

9. That 
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9 - 

That where a Mandamus issues, ordering execution in the Court below, the THE °‘ 
original transcript of the Record shall he remitted, with the addition only of the , 
judgment of the Court of Error, certified by the Clerk, and without putting the 
parties to the expense of a new inrolment of the transcript. 



10 . 

That the Rule Book and Records of the Court, be kept in the office of the 
clerk of the Rules of the King’s Bench for the time being: that the office business 
of the Court of Error shall be transacted in that office, and the office of clerk ot 
the Court of Error be united to the office of clerk of the Rules in the Court ot Kings 
Bench. 



11 . 

That the Clerk of the Rules of the Court of King’s Bench shall be allowed, for 
the execution of the duties of the Clerk of the Court of Error, the fees recom- 
mended in the table; and that he shall receive for these duties no other stipend or 
emolument under the penalty of forfeiting his office. 



12 . 

That the officer shall not enter any rule as a rule on motion of counsel, unless 
it shall have been actually granted on the motion of counsel before the Court. 

13 . 

That the taxation of all costs in the Court of Error be referred to the officers 
whose appointment we have heretofore recommended for the purpose of taxing 
costs at common law. 

14 . 



That the award of costs shall be regulated by the discretion of the Court, ac- 
cording to the tenor of the Act of the 40th Geo. Ill, cap. 39, and the terms of 
the prescribed recognizance, so as to indemnify the party obtaining the judgment of 
the Court of Error, in every case where the previous judgment' shall be affirmed, 
against all loss and expenses occasioned by the appeal ; and that it shall also be in 
the discretion of the Court to award no costs where the previous judgment shall be 
reversed, if such award shall to them appear just. 

15 . 

That no charge be allowed against the suitor for or by reason of any rule of 
course, except the fee of 3*. to the officer on entering the rule, and as 6 d. for 
the copy thereof when required, and one attendance to the attorney, and the tee tor 
drawing affidavit of service, and for the service. 



WE subjoin a Table of all the Fees which we recommend that it should be lawful 
for the Clerk of the Errors, or any person employed by him, to demand or accept 
for, or on account of any act, matter or thing done in or concerning the business 
of the Court of Error. 
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A List of all Fees which it shall be lawful for the Clerk of the Court of Error, 
or any person acting for him, or in his office, to ask, demand, and receive, 
for or on account of any Act, matter or thing done in or concerning the 
said office : 


N°i. 


For receiving every writ of error with transcript of the record 


£. s. d. 




thereupon - 


0 9 0 


2. 


For receiving, entering, and filing every assignment of errors, 
joinder thereto, and every other pleading - 


0 9 6 


3- 


For the copy of every assignment of errors, joinder, or other 
pleading in the Court of Error ----- 


068 


4 - 


For entering every rule or order - 


030 


5- 


For preparing, attesting, and issuing copies of all rules and 
orders of which copies shall be required - 


026 


6 . 


For receiving, entering, and filing every affidavit, whatever 
length the same may be ----- - 


006 


7 - 


For preparing, attesting, and issuing copies of affidavits, when 
such copies shall be required ; if not exceeding three sheets 
of 72 words each ------- 


016 


8. 


If above three sheets, then at the rate per sheet, (each sheet 
containing 72 words) of - 


‘006 


9 - 


lor preparing, attesting, and issuing copies of Records, 
when so required, as books for the Judges, preparatory 
to a hearing, or for the Attornies of the Parties. 

For one copy to remain with the clerk in Court at 
the hearing, for each sheet of 72 words 


006 




For every other copy per sheet - 


002 


10. 


For every continuance in each cause ; such continuance being 
from term to term, and the fee being only charged once 
in each term, and against one party - 




11. 


For inrolling silch pleadings and proceedings as occur in the 
Court of Error, and the judgment of the Court to be 
transmitted with the Record to Parliament, or to the 
Court from whence the Record came, for each roll con- 
taining 720 words ------- 


0100 


12. 


For preparing, signing, and issuing every writ of mandamus 
and seal --------- 


050 


13 - 


For every certificate of non-compliance with any order of the 
Court, including search 


0 3 4 


14. 


For every search which the officer shall be required to make 
where no such certificate shall be required - - - 


026 


ALL which we humbly submit as our Report to Your Majesty’s Royal 


consideration. Dated the 2d day of July 1817. 

DANI* WEBB WEBBER (l. s.) 
J. LESLIE FOSTER (l.s.) 

JOHN HAMILTON (l.s.) 

BERTRAM MITFORD (l.s.) 



(A true Copy.) 

James Johnston, 

Sec y to the Commissioners. 
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LIST OF APPENDIX. 



—Copy Patent appointing Clerk of Errors - 
—General Rule of 1801 - 



— Examination of said Sir James Galbraith - 
—General Return of James Galbraith, Esq. 



—Examination of the Lord Chief Justice of the Court of King’s Bench - 
— Examination of Mr. Patrick Halfpenny ------ 



—Statement of Sums received by the Clerk of Errors for Fees, &c. in several Cases of "| 
Appeal to the Court of Error - - - - - - - - J 
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Appendix, No. 1. 

Copy of Patent appointing Clerk of Errors. 



G Defender of the Faith, and soforth : TO all to whom these Presents shall come, 

greeting. Whereas by an Act passed in the last Session of Parliament, hoiden in Our 
Kingdom of Ireland, intituled, “ An Act for the more speedy correction of erroneous Judg- 
ments, given in the Courts of Law in Our said Kingdom,” it is amongst other things 
Enacted, That it shall and may be lawful for His Majesty to appoint a Clerk in the Court 
of Error by the said Act to be established, to continue during pleasure, with a salary not 
exceeding three hundred pounds by the year, to be paid by quarterly payments out ot the 
Consolidated Fund ; Know ye therefore, that We of Our special Grace, certain Knowledge, 
and mere Motion, by and with the Advice and Consent of Our right trusty and entirely 
beloved Cousin and Counsellor Charles Marquis Cornwallis, Our Lieutenant General and 
General Governor of Our said Kingdom of Ireland ; and according to the tenor and effect 
of Our Letters, under Our privy Signet and Royal Sign Manual, bearing date, at Our Court 
at Saint James’s, the fifteenth day of October, one thousand eight hundred, in the fortieth 
year of Our Reign, and now inrolled in the Rolls of Our High Court of Chancery, in Our 
said Kingdom of Ireland, have constituted and appointed, and by these Presents We do 
constitute and appoint, Our trusty and well-beloved James Galbraith, Esquire, to be Clerk 
of the said Court of Error, in Our said Kingdom of Ireland, To have hold and enjoy the 
said Office, unto him the said James Galbraith, for and during Our pleasure, with a salary 
not exceeding three hundred pounds by the year, to be paid by quarterly payments out ot 
the Consolidated Fund, together with all Fees, Profits, and Perquisites thereunto belonging ; 
and Our will and pleasure is, that these Our Letters Patent, or the Inrolment thereof, shall 
be in all things good, firm, valid, and effectual in the Law, to the said Janies Galbraith, 
against Us Our Heirs and Successors, as well in all Our Courts of Our said Kingdom or 
Ireland as elsewhere wheresoever: Provided always, that these Our Letters Patent be in- 
rolled in the Rolls of Our High Court of Chancery, in Our said Kingdom of Ireland, within 
the space of six months next ensuing the date of these Presents. In Witness whereof. We 
have caused these Our Letters to be made Patent: Witness, Our aforesaid Lieutenant 
General and General Governor of Our said Kingdom of Ireland, at Dublin, the 27th day of • 
October, in the forty-first year of Our Reign. 



Appendix, No. 2. 

Copy of General Rule of 1801. 

Court of Exchequer Chamber, 19th of June 1801. 

FORASMUCH as upon Writs of Error returnable into this Court, the Plaintiff therein No 2. 
may sometimes desire to delay Justice rather than come to the determination of the right ot General Rule of 
the cause, it is therefore ordered, That the Plaintiff in every such Writ, after the same and 
the Records be brought in, shall immediately repair to the Clerk of this Court and assign his 
Errors- and if the Plaintiff shall omit to assign his Errors, for two days after his Writ and 
the Record shall have been so brought in, then the said Clerk, (if the Defendant in such 
Writ require it,) shall record that the Plaintiff has not prosecuted his Writ; and that there- 
fore the Court doth award that such Plaintiff shall lose his Wnt, and that the Defendant 
shall go without a day, and that the Record be remitted. And if any Plaintiff, m any Writ 
of Error, shall allege diminution, and pray a Certiorari, the Clerk of the Couit shall there- 
upon enter an a wa?d accordingly, and, the Plaintiff before in Nulla est Erratum pleaded, 
sue forth the Writ of Certiorari in ordinary course, without special motion ; and it he shall 
not prosecute such Writ, and procure it to be returned within ten days next alter his Plea ot 
Diminution put in, then (unless he show good cause to the Court for enlarging the time for 
returning such Writ,) he shall lose the benefit of the same, and the Defendant in Error may 
proceed as if no such Writ of Certiorari had been awarded. 

Kike ar den. 



(Signed) 



487. 
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